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Preliminary Statement 


This tax fraud case was tried before the Hon. John T. 
Curtin, United States District Judge, and a jury. Judge 
Curtin’s decision denying the defendant’s motion to set 
aside the verdict of guilty is not reported. 


Statement of the Issue Presented for Review 


Whether the evidence, viewed in the light most favor- 
able to the Government, is sufficient to support the jury's 
verdict. 


Statute Involved 


Section 7201 of the Internal Revenue Code of 1954, 26 
U.64) 7201 : 


“Any person who willfully attempts in any manner 
to evade or defeat any tax imposed by this tithe or the 
payment thereof shall, in addition to other penalties 
provided by law, be guilty of a felony and, upon eon 
viction thereof, shall be fined not more than $10,000, 
or imprisoned not more than 5 years, or both, together 
with the costs of prosecution.” 


Statement of the Case 

The defendant, a physician practicing at Niagara Falls, 
New York, was indicted on three counts of knowingly and 
willfully attempting to evade his federal income taxes for 
the vears 1966, 1967 and 1968S. A verdict of guilty was 
returned on all three counts. The defendant's motion to 
set aside the verdict as against the weight of evidence was 
denied. The court sentenced him to be fined the sum of 
$3,500 with respect to each count, the sentences “to run 


concurrently.” 


The prosecution was based upon the bank deposits meth 


od of reconstructing taxable income. The great bulk of 


the Government's proof was devoted to an explanation of 


this theory and its application to the facts of the case. Al 
though much of this testimony is confusing and diffieult 
to follow, a jury could reasonably conclude that the tax 
paver failed to report a substantial amount of income in 
each of the three vears involved. This is evident by com 
parison of figures taxen from the original returns (Col. 
1, Government exhibits 1-3), the returns as reconstructed 
hy the Government’s agents (Col. 2. Government exhibits 
48 and 50) and the amended returns filed by the taxpayer 


on October 20, 1971 (Col. 3. Government exhilits 4-6) 


Year 1966 
(J) >) (4) 
‘orm 1040 Audit) Form 1040N 


i 


\d). gross income $26,206. S5S40L62  S44,0 18.45 


Dednuetions & exemp. OM OW) 6.04043 DOGO 


Taxable income YO 360.20 32 420.19 SOP AS 


Income & SE tay to 48]: S S111 STOR: 


(2) 3) 


Lodi Form 1040 


Ad}. gross income R30,000.17 S4S.857 27 RIB SVOLSS 


Deductions & exemp Wiha fee 7 .O40.03 U7 S62 


Taxable core 


Income & SE tax 


(2 (3) 
Form 1040 Audit) Form 1040X 
Adj. gross income F3G21TOTS  FAWOTELG $6,065.41 


Deduetions & exemp. 7O02.99 7606.02 7002.09 


Taxable income 28,707.77 SOR te Len 


Income & SE tay $ S.274.85 $l4.518.70 17, 


Although the bank deposits method does not identify ye 
eifie items of omitted income, the evidence world Upport a 
finding that the defendant did not report tneome which he 
received in the form of cheeks from private patients. With 
a single exeeption, the evidence would not support a finding 
that he omitted any cheeks received from Blue Shield. Medi 
care, welfare, workmen's compensation or similar insu 


anee programs, nor would the evidence support a finding 
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that he omitted any income covered by a 1099 or a W-2 o1 
any income received in cash. That substantial amounts of 


income were omitted, however, was clearly established. 


The ease is thus reduced to the question of willfulness 


the specific catent to evade an income tax obligation 


4. The Doctor and His Practice 


The Doetor’s receptionist, Bonelle Balch, testified for the 
(iovernment She deseribed his office, which was also hus 
home. as situated in a low-income, working class neighbor 
hood (206).% About 70 per cent of his patients were black 


(200). About 75 per cent were on welfare (210). 


In the mornings Dr. Booth would do his hospital rounds 
or perhaps be in surgery (207). Miss Paleh used this time 
to catch up on her paper work, typing welfare and insurance 
forms (192-193). The office opened for patients at 1:00 
P.M. (193, 214). She left at 5:00 P.M. but knew that the 
Doctor was often seeing patients until midnight or later 
(196, 207). She had known him to work 22 hours a day 


(208), seeing 60 or SO patients a day (196). 


For an oftiee eall, Dr. Booth charged about $3 or $4 
(210). 


If a patient paid cash, Miss Balch would write out a re 
ceipt and keep a copy in her reeeipt book (14). ‘Tie eash 
went into her desk drawer where it was available for minot 
expenses and to make change (1%, 198, 215) Occasionally 
the Doctor or his wife would take some out (197). As time 
went on, less cash was received because more people were 


heing accepted for Medicare (211) 


es are » pages of the transcript. except that in the case 


theses Lonardo references are to pages of the Appendix 


Ifa patient paid by cheek, Miss Balel normally would not 


fe outa receipt, nor did she keep a record of cheeks 
‘ved (195-196). The cheeks would simply go into her 
vith the cash until deposited by Dr. or Mrs. Booth 


* Balch (200-202). 
On the subject of patient enre 


“Our primary cones 
could treat them and 
that the 


OUP Thin coneern, Wiis 
Qn the subjeet of Hing, she testified (200) 


“We spent very little tim If someone would pay 
their bill we would just mark them paid ane that world 
he about the extent of it We never had a set billing 


<vstem, Just whenever time permitted. we would send 
ih 


t} ils out here and there 
meet of pavinent, s 


“Well, if they didn't pur, Wouldnt purste it ans 
further The omee mide the atement, ‘If they don't 


pay me, they need the mone in bade 


B. Phe Tax Preparer and His Svstem 


Dominick Lonarde kept the defendant's beoks and pre 
pared his tax returns. Although he had a two-vear certifi 
cate in accounting, Mr. Lonardo was not an aeeountant and 
did not do accounting work (Sa-Ua) He worked in preduc 
tion control for Union Carhics He had known Dr. Booth 
as a physician and a friend, and first undertook to pre 
pare the Doetor’s tax returns about 1964. (10a). The 
defendant was not vet engaged in private practice and had 
no business income or eX pense » that “it was a Siinple 


return Ile just clicln't | now how to proceed tor pet it done” 


Referonos mothy tenet the bret are to paves of the Appendix 


(lla). [t was sumply a question « 
the income from Dr. Booth’s \W 


computing the tax (12a) 


After the Doctor opened his own office, 
tinued to prepare his tax returns and 
hooks kor this purpose, to Use a wo | “opal “eeu 
to have favored, he “developed” it t of torts aimed ive 
“developed” a system Ile specitics ; mernated the defen 
dant from any responsibility for sult, failure or defect 


inthe svstem (35a): 


“This is my own personal development of the hook an 
the system. This is the way | prepared it. The doetor 
did not have anything to do with it. | prepared it 
myself.” 

The heart and soul of Mr. Lonardo’s system was something 
called the “Dome Sunplified Wi ‘ kly Bool } ping Record " 
Onee or twice a month he would pick ly) Dr. Booth’s cheek 
book and invoices and take them home and enter all of 
his expenditures in the Dome Simplified Weekly Book 
keeping Record (defendant's exhibits 1% and 25). He would 
enter the date, deseribe the disbursement, list the check 
number or indicate that the item was paid in cash, and 
the amount. Although the Dome Record provided a space 
for listing business or professional receipts, Mr. Lonardo 
did not keep such a record, instead relying on 1009s, \W-2s 


and other sources of information for this purpose (16a) 


Mr. Lonardo testified that after posting expenses from 
the checkbook to the Donn Record, “lL broke these entries 
or transactions down into my developed form of accounts, 


if vou will, indicating the breakdown, for example, medical 


supplies, repair, maintenance, uniforms, laundry service: 


of some kind” (34a). The Internal Revenue Service did 


net question any ol these cdednuetions, and indeed gave the 


! niorwa 


represented the 


I tripetend 1 


reas 
pratie ‘iis 
he Doctor 
and ta 

he amount of 


(lva). These 


bing these mont 


one 


him for 


And again on cross 


“Ves 1 called it, *h would ave trom vou, 
doctor, a number indicating ‘ fl 1] 


v | ‘ whee ent 


ane 


Visits vou have actually during the course of 


the vear by month akdown by month 
because it will sers COMPATISON brea 


to know what kind are having as office 


calls ana visits 
0) 
. 


You asked him for the cash office calls 
\. Thisis what he gave me 
lLasked for 


4) Did he ev 


© . 
asked fort 
\. No, never 


Then there was Government 
| myselt le veloped, the intent 
guideline showing the various 
Mr. Lonardo used this as a vear-to-vear comparison and 
also for income averaging he made the comparison 
for 1966 and 1067, he noticed that “Offiee Reeeipts” had 
decreased from $4,108 to #1202. Lhe questioned the Doetor 
about this and learned that in 1967 more and mere people 
were qualifying for Medicare (24a) To gel a prope 
picture, office receipts should be combined with or relates 
to income from Social Serviees (24a) Vir. Lonarde 
wrote at the bottom of his 167 “Ofte Reeeipts” cheelule 
(exhibit 44) the following 


“Note Because majority of patients are we lhare typ, 


above receipts should be associated with meome trom 


Social Services.” 
A similar comment appears on the “Ofe Receipts” schedule 


for 1068S (Government exhibit 46) 


As the due date for the 1968S return approached, Mt 
Lonardo had another problem. Two 1090's were missing 
The first should have been received from Niagara County 


welfare, the source of by far (oe largest part of the tax 


payer's income. Dr. Booth accordingly wrote a letter dated 


Mareh 15, 1969 (defense exhibit 27), requesting this infor 
mation The letter was returned with the notation 
“$41.750.° which Lonardo entered on his summary sehedule 


and on the Doctor's form 1040, 


The other LO%9 should have come from Blue Shield, 
Medicare-Part B. In 1966 $40 had been received from this 


source, and in 1967 $1,833, but because of a computer 


Sines Lonarcdo 
wlependentl 


records 0 oetor'’s incom incley 


neo’ slue Shield ; ple of time 


G4a 
ed “unavail” 
((raoverniment 
this fiorure 
ahi iter 


ation 


mtrht of looking 


“Well, no, not necessarily, 
| was using the guidelins 
the 1099 were the sources information returns 


set of eriteria that 


were the sources “oneome oan 1 were > consider 


roimge 


t 
what this 


in mv own 
gress or san 
used the same 


l saw no reason te des 


So FL S6ES0 ot }!Mis 


ir. Lonardo di rmoany of the . returns as 
preparer (o2¢ 

le reviewed them wi 

explaining what balance i and what the quarterly 

estimates were (S0aSla, Ste He was never compensated 


his services (2 i perhaps brings to mind an 


The Government Agents and Their lavestization 
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turin 
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reference to this transfer of funds (348). tle further testi 
fied that. although he found the Dector’s note “ambiguous” 
and “eonfusing.” he was not misled and he knew the Doe 
tor simply made a mistake in saying that the transfer was 
from his checking account to his cheeking account (56 
a i 


Nevertheless, the investigation dragged on. By late 1969 


special agent Pasquarella was in the case. He and Lake 


interviewed the taxpayer on Deeember 16 (345). Although 
informed of his rights and still not represciuted, Dr. Booth 
answered their questions freely (405-406). On February 
17. 1970, they went at it again (360). Pasquarella worked 
on the case 176 hours but couldn't produce a result (426).* 
The file was reassigned to special agent Ciesla. fle inter 
viewed Dr. Booth on October 12, 1971, over two vears after 


the original meeting with Luke (471): 


“T asked Dr. Booth why he recorded the cash he re 
ceived in his office but net the cheeks and Dr. Booth 
said that it never occurred to him that the checks he 
received in his practice should be included in the of 
fice receipts. He said that once these checks were de 
posited, he assumed they would be reported.” 

Although seemingly laid to rest by the defendant's writ 
ten explanation to Luke on November 4. i969, the question 
of a cash hoard continued to surface. Pasquarella remem 
bered it one way (409-410), Ciesla another (472-474). No 
hody believed there was a cash ac cumulation because exam 
ination of the defendant's deposit tickets disclosed no cash 
deposits (381-382, 424, 443). Conversely, the agents found 
no cheeks received by Dr. Booth that were not deposited 
(526, 540 and stipulation at 463). Deposit tickets were 


introduced covering about 2.200 cheeks (471). 
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The Doctor also suggested that the timing of deposits 


might distort his income from year to year, particularly 
LOGT and 1968 (356, 415). At the end of 1967 he did have 
about $10,000 of checks on hand (364-367) which he de 
posited on January 15, 1968 (Government exhibit 24). 
The special agents knew that vear-end items were a prob 


lem (429), and made adjustments for them (483). 


In all this process of interviewing, explaining, searching 
and speculating, the agents found Dr. Booth cooperative 
(346, 348). He simply turned his records over to them 
(302-308, 307, 310). Although for over two years he had 
no idea what the Internal Revenue Service was looking 
for (470), and was beginning to feel harassed (471), he per 
sisted in cooperating with them. During most of this 
period he was without counsel. And even after he was 
represented and presumably knew the seriousness of the 
matter, he had no objection to still another interrogation in 


question and answer form (521-522). 


Hie was indicted on April 12, 1975 
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ARGUMENT 


POINT I 
The Government Did Not Prove Willfulness. 


The Supreme Court has formulated the requirement of 
willfulness, for purposes of various federal tax offenses, 
as “had faith or evil intent.” United States v. Mirdock, 
2G) US. 389,598 (19535), or “evil motive and want of justifi 
cation in view of all the financial circumstances of the tax 
payer,” Spu suv. United States, 317 U.S. 492, 498 (1945), 
or knowledge that “he should have reported more income 
than he did.” Sansone v. United States, 380 U.S. 343, 353 
(1965). 


More recently, in United States v. Bishop, 412 US. 346, 
361 (1973), the Court stated: 
“The Court's consistent interpretation of the word 
‘willfully’ to require e* clement of mens rea imple 
ments the pervasive inte * Congress to construct 
penalties that separate the purposeful tax violator 
from the well-aneaning, but easily confused, mass of 
taxpayers.” 
The sole question raised on this appeal is whether the 
appellant falls in the former category or the latter, and 
whether the evidence is sufficient to support the jury's find 


ing that he was, indeed, a “purposeful tax violator. 


In all fairness the point of departure must be the fact 


that this physician lacked both understanding and experi 


ence in tax matters. It would probably be fair to add that 
hie had little interest in the subject, and perhaps less time 
for it, but no one should argue that he had any understand 
ing or comprehension of the intricacies of federal income 


tax law. tle did not have the ability to prepare his own 
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return when all he had was a W-Z, mues less a return that 
included business expenses, apportionments, depreciation 
schedules and income averaging. So he had to rely on 


someone else. 


This conelusion is not at all altered or affected by the 
contention of the Assistant U.S. Attorney in his summa 
tion that the defendant was an educated man (668), “a 
person sophisticated enough to set up a retiremant plan 
for himself, a person sophisticated enough to have partien 
lar investments.” With respect to the first part of this 
arguinent, there is probably not a doctor in the fifty states 
who hadn't heard of HR-10.) That does not require a very 
great degree of sophistication. With respect to the seeond 
part of the argument, the defendant's gross dividends aver 
aged only about $45 a vear, and he had taxable income from 
this source only in one year ($12.79 in 1968). If that makes 
him “sophisticated,” it does not exactly make him a finan 


ewer, 


And even if the Doctor were judged by a higher stand 
ard, a standard that might apply, let us suppose, to a 
specialist grossing three times as much and armed with 
Professional Economies and a firm ot C.PLAs, one could 
only conclude that he was as negligent about his income as 
he was about his income tax. There was no real system 
of billing. If a bill went out and was not paid, that was 
the end of it. But this doetor did not have Professional 
Keonomics, he did not have a C.P.A., he had Lonardo. 


There was nothing wrong with the Dome Simplified 
Weekly Bookkeeping Record so far as expenditures were 


concerned, but it was totally inadequate as a record ot 


income. It provided space only for the listing ot daily and 


weekly totals, and it did not permit the entry of individual 


16 


items or their chara ization as to type or source, Cet 
tainly Lonardo could have, and perhaps he should have, 
kept a set of books slowing the periodic receipt of the 
Doctor's income in as much detail as his expenses. — It 
seemed to him unnecessary to do this. [le knew that most 
of his client's income, perhaps not 99 per cent as the Doe 
tor hyperbolically stated (415), but by far the greater part 
of his income was received from sources that would file 
information returns for tax purposes. Nuclear Materials 
and Equipment Corporation filed a W 2. Medicare, the 
State Insurance Fund, Blue Shield of Western New York, 
the Niagara County Welfare Department and the City of 
Niagara Falls all filed 1099s. Use of the figures shown on 
these returns not only obviated the necessity for an inde 
pendent set of formal records, but avoided as well the 
possible or probable inconsistencies that would arise be 


tween two sets of figures. 


The only thing missing was “office receipts.” To fill this 
gap, Lonardo asked the defendant to keep a monthly list 
of his “eash office calls” (36a) and “the moneys from his 
office calls on a slip of paper and this is what he gave me. 
He gave me what | asked him for.” (18a). These monthly 
records, Which Mr. Lonard transeribed onto his annual 
summaries of “CC Booth Ofe Reeeipts.” included only cash 
and not cheeks received. Dr. Booth ‘xplained to the agents 
that it never occurred to him to include cheeks in his office 
receipts (471) beeause “once these checks were deposited, 
he assumed they would be reported.” Let us consider sey 


eral propositions : 


1. Lonardo asked for the amount of “cash office calls” 


and “moneys from lis office calls,” and that is what the 


Doctor gave him 
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2. The Government does not challenge or question the 
accuracy of this information for any of the three years. 
This is the reverse of the usual case in which checks are 


reported but cash is not. 


3. All 2.200 checks were endorsed for deposit Noton 
single check was cashed or otherwise failed to pass through 


thre Doctor's account 


+. The deposit tickets constituted a contemporaneous 
record of cheeks received, including both those which were 


covered by an information returs ind those which were not. 


». Lonardo never requested and never examined these 
banking records. If he had, he v ould have seen instantly 
that they did not reconcile with the 1099s, 


6. The first thing the revenue agent asked for was the 
banking records, and they were immediately made available 


to him. 


(. Lt defies belief that a person knowingly and willfully 
onutting an entire category of income would first make a 
complete record of that income and then deliver that reeord 
to the Internal Revenue Service, 


It would serve no useful purpose to recite and compare 
the evidence in other reported cases, but unlike many of 
them this case does not involve the destruction of records. 
the maintenance of false records, the submission of false 
information to the taxpaver’s accountant or to the Internal 
Revenue Service, or the withholding of material informa 


tion. This is a classie case for invecation of the principle 


that willfuilness must be established by evidence independ 
ent of the understatement of income. //olland v. United 
States, 548 US. 121, 139 (1954): United States cv. Slutsky, 
487 FF. 2d S32, 844 (2 Cir. 1973), cert. den. 416 US. 937. 


Is 


Although both sioland and Slutsky hold that a consistent 
pattern of understating substantial sums of income may be 
considered by the jury alomg with other evide » bearing 
on the issue of intent, this does not modify the rule that 
intent cannot be inferred from the mere understatement 
of income alone Otherwise, in a case involving multiple 
vears, the Government would not have to prove beyond a 
reasonable doubt each element of the offense for each indi 
vidual vear, cf. Holland +. United States, supra, at p. 120, 
hut could string together two or three weak counts in a 


self-reintoremg chain 


The appellant concedes that if the evidence is sufficient 
to support a conviction for one year, it is sufficient for all 
three. There is very little to distinguish one count from 
another. The same procedure was followed each year. 
Mr. Lonardo requested and was given the same informa 
tion. tle assembled it in the same way onto the same forms 
He had a number for every space. He avoided his client’ 
deposit records for fear they would not reconcile with th 
1090s. Mentally he divided the Doctor's income into two 
Classes, “information return” receipts and “office receipts.” 
This categorization breaks down in the case of cheeks, which 
nay fall into either class. Nevertheless, this was the pro 
cedure which was consistently followed in the preparation 
of the returns. [f it resulted in an error in the first vear, 
as it did, it would inevitably generate the same error in the 
later vears. Unless Lonardo’s “system” was changed, the 
Understatement would go on lorever But it was merely 


an understatement, it was not willfulness, 


Arguably, 1968 is a little different. That was the year 
in Which no 1009 was received from Blue Shield, Medicare— 
Part Bo. llowever, the Doctor had been told that his Medi 


care income had been included in the regular 1099 issued 
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by Blue Shield for that vear (478). Lonardo apparently 


did not think so, for he intended to file an amended retur 


aux soon as the figure was available. Characteristically, he 
‘lid not go to his client's banking rords for independent 
verification of the amount of Med income, nor did he 
seek an extension of time to file the return. [le certainly 
should have done so, but this was negligence, it was not 


willfulness 


The defendant is not attempting to shift the blame to 
his bookkeeper. Dr. Booth was at least as negligent as 
Lonardo He should not have relied so completely on a 
friend. He should not simply have signed the returns and 
sent them in with his cheek. Ile should have recognized 
the need for professional assistance in tax and eccounting 
matters. He should have devoted less time to his practice 
and more time to his business. By current standards his 
office procedures, pecifically his billing and record keeping 
procedures, were inadequate. [Lut he was not indicted for 
these failures. [le was indicted for knowingly and willfully 
attempting to evade Jus federal income taxes, and whatever 
his other deficiencies, the appellant contends that the prose 
cution failed to prove either knowledge or willfulness be 
vond a reasonable doubt. On the contrary, the evidence, 
taken as a whole and viewed most favorably to the Govern 
ment, points unmistakably to good faith, cooperation and 


Innocence 


240 


Conclusion 


The judgment of conviction should be reversed and the 
indictment dismissed. In the alternative, a new trial should 


be ordered in the interest of justice 


Buffalo, New York, June 25, 1976 


Respectfully submitted, 


HAROLD FELN, ESQ., 

Attorney for Defendant-Appellant 
245 Statler Hilton Hotel, 

Buffalo, New York 14202. 


HILARY P. BRADFORD, ESQ., 
COHEN SWADOS WRIGHT HANIFIN 
BRADFORD & BRETT, 
70 Niagara Street, 
Buffalo, New York 14202, 
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I mailed copies of a printed __sppendix in 
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U.S. Court of Appeals, Second Circuit 
New Federal Court House, foley Square 
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